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How general counsel

can teach boardrooms

the value of IP

Intellectual property poses a range of challenges for businesses today.
General counsel must help senior executives maximise their IP’s value
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t a time of rapid digitisa-

tion, intellectual property

(IP) issues are more com-
plex than ever. General counsel
have a vital role to play, avoiding
pitfalls and ensuring senior execu-
tives make the most of their assets.

There are many potential IP issues
that companies must consider. Take
‘trademark squatting’, for exam-
ple. This is a particular problem in
markets like China, where the likes
of children’s cartoon Peppa Pig and
sportswear brand New Balance have
battled trademark squatters who had
already registered those marks.

Andrew Cooke is general counsel
at esports platform Fnatic, which
has been combatting trademark
squattersin China. When a company
can’t sell its products because of
trademark squatters, it goes a long
way to making everyone “aware of
the importance of long-term plan-
ning in IP protection,” he says.

Cooke points to two key tasks for
general counsel. First, help senior
executives understand the value of
their IP from a legal standpoint: for
example, putting in place the cor-
rect registrations and rights to oper-
ate in their target markets. Second,
ensure the board fully understands
the full commercial potential of
their IP portfolio and how they can
bring that to life.

“The value isn’t always there to be
realised because sometimes com-
mercial heads - and this isn’t the
case at Fnatic - just don’t have the
experience in making the most of
their IP inventory,” Cooke says.

A business-savvy general counsel
can add additional value by help-
ing executives identify potential
commercial opportunities. The job
has moved from a passive approach
to a much more proactive function,
Cooke says. “If you have a commer-
cial mindset you can spot trends
and unlock the value of intellec-
tual property in a way that benefits
the business.”

Some larger companies have aded-
icated IP team that sits outside the
legal function, increasingly report-
ing directly to senior executives.
German chemicals company BASF,
for instance, has a specialist IP unit
that handles all decision-making,
strategy and investment related to
the business’s IP assets.

Senior executives must provide
the top-down support necessary. “In
the past too often IP functions have

been considered a cost centre”, says
Tilman Breitenstein, lead IP coun-
sel for BASF’s nutrition and health
business. “IP is expensive, but in
order to get away from being a cost
centre to a value contributor you
have to sell the value of what you’re
doing to the board.”

The extent to which executives
understand and appreciate the value
of their IP assets can also depend
on their industry. “The CEOs of
media and entertainment compa-
nies are generally going to have IP
at the forefront of their minds all
the time because that’s what they

PUTTING A PRICE TAG ON INTELLECTUAL PROPERTY

Value of IP exported by the UK

International Trade Centre, 2021

201 £8.78bn
2012 £7.97bn
2013 £11.06bn
2014 £12.03bn
20156 £12.69bn
2016 £14.12bn
2017 £16.69bn
2018 £17.99bn
2019 £16.6%9bn
2020 £17.45bn
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sell. IP is their core DNA, they live
and breathe their IP,” says Sophie
Goossens, a partner specialising in
copyright at Reed Smith.

The sameistypically true for tech-
nology and software companies.

“We’ve created an original prod-
uct from scratch, so obviously the
IP is very important to us,” says
Michael Jansen, CEO and founder
of Cityzenith, a digital twin tech-
nology platform that helps cities
reduce their carbon emissions.

But changes in legislation have
made it difficult to patent certain
types of software, which means
that tech firms increasingly rely
on trade secrets to protect their IP.

“You do what you can to protect
your assets as best as you can,” says
Jansen. “My advice is don’t show
anybody anything that you’re not
comfortable showing, just be very
discreet and make sure the agree-
ments you have in place with team
members and people who have
access to your IP are watertight.”

Given the growing complexity
of IP issues and the value of those
assets, general counsel may also
need to do more to help the board-
room understand their IP in the
context of increased digitalisation.
As an example, companies might
need to consider IP issues related to
the metaverse.

“Say you’re a fashion company
and you want your handbag to be
available for sale in the metaverse,
you’re not licensing an actual hand-
bag, you're licensing an image of
that handbag and therefore that
could potentially attract copyright
or other IP rights,” says Goossens.

That isn’t just a hypothetical sce-
nario; it’s already happening in the
online gaming community. Gucci,
for example, sold a digital version
of one of its handbags in the game
Roblox for $4,115 (about £3100) in
June, roughly $700 more than the
original sale price of the real-life
version of the handbag.

“If you’re a CEO of a non-media
company, you should imagine that
tomorrow all of your assets are
likely to become media assets that
are going to be licensed to the peo-
ple who are running these virtual
worlds,” says Goossens.

General counsel must not only
ensure their boardrooms under-
stand and appreciate the value of
their IP today, but scan the horizon
for the commercial trends and legal
risks that could impact their assets
in the future. ®
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Key IP trends
to monitor

in 2022

The world of intellectual property

is changing faster than ever before.
Your business needs to keep ahead of
the curve in order to maximise its value

s one year ends and another
begins, businesses across the
country are having to grapple

with a new set of challenges to accom-
pany the new year. Key among them is
ensuring the protection of IP.

“The way the UK is orienting itself as a
knowledge, tech and creative economy
means that there’s a really big empha-
sis on IP protection,” says Nigel Stoate,
head of Taylor Wessing’s UK patents
group. "It all goes hand-in-hand with
the direction in which the government
wants the UK to head.”

But where is the industry heading?
And what actions should businesses
take now to protect their interests in
20222 Taylor Wessing’'s experts pro-
vide arundown of what you need to pay
attention to as we ring in the new year.

new technologies will present

new IP issues
With many businesses struggling to get
a grip on IP protection in the physical
space, the digital world can open up a
Pandora’s box of problems. “IP owners
are having to deal with a more complex
online environment and radically new
technologies,” says Louise Popple, a
senior brands lawyer at Taylor Wessing.
“We have already seen IP issues around
apps. Next it will be Al, NFTs, AR/VR
and the metaverse,” she adds.

The UK’s Intellectual Property Office
is currently consulting on the thorny
question of who owns the IP produced
by Al. “Most IP laws are predicated on
the assumption that there’s a human
creator,” says Popple. "Now we've got
to consider what we do where there
possibly isn’t, or you can’t identify the
human intellectual input.

“New technology often presents
issues that current IP laws weren’t
drafted to accommodate,” she adds.
Take the metaverse, for instance
- a proposed 3D iteration of the

1 The metaverse and beyond -

internet, which is expected to attain a
billion-strong population by the end of
the 2020s. Think of the trainers your
metaverse avatar could wear, or the
furniture they’ll sit on in virtual business
meetings. Do they mirror established
brands and, if so, can there be infringe-
ment if there is no actual ‘product’?

These tricky questions will have to
be tackled as new digital environments
grow - and there are likely to be plenty
of IP disputes along the way. Making
sure the correct IP rights are in place
and prioritising budgets to tackle the
increasing demands of policing online
abuses will be key, says Popple.

Assume your IP dispute could
2 go viral online

If 2021 was the year that Colin
the Caterpillar threw the spotlight on
IP disputes, then 2022 is the year that
IP owners should build even stronger
PR into their case strategy. “IP cases
aren’t always straightforward but even
these lookalike cases can be winnable.
For brands, winning in cyberspace can
now be as important as winning in the
courtroom,” says Roland Mallinson,
head of Taylor Wessing’s UK brands
group. "It means your legal team needs
to be PR savvy, helping to win hearts
and minds and ready to defend your
business reputation online.”

Patent strategies across
3 Europe will change

“Patents have come into their
own in recent years, because they give
exclusivity protection to the commer-
cial exploitation of technology of all
forms, which is accelerating,” says Dr
Paul England, a senior patent lawyer
who has been following these develop-
ments at Taylor Wessing. "Patents are
central to the business models of these
companies, large and small.” These
rights are useless, however, unless
their owners are prepared to enforce
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Commercial feature

Twenty years ago, IP wasn’t
much appreciated. Now, it’s
the central pole that keeps the
whole tent up

and defend them against competitors
in the courts.

And in this respect there is a signifi-
cant shift that patent holders will need
to be aware of in 2022. “It's a new,
pan-European form of patent protec-
tion and a new, pan-European court,”
he explains. "Anyone who operates
in any innovative industry such as life
sciences is going to have to get ready
for this entirely new system, which will
change the way they need to handle
their patent strategies in Europe.”
Europe’s size - rivalling the US - means
that companies have to think glob-
ally. European economies that are not
involved, such as the UK, Switzerland
and Poland will also be key. "It’s a totally
new system to get to grips with and
the biggest change in this area for 50
years,” says England.

Upcycling will become
4 an IPissue
For some IP owners it really

matters what happens to their prod-
ucts once they’ve been sold. For many
this is confined to a concern about
parallel imports, where traders buy
the products in one country and sell
them (at a higher price) in another
without the IP owner’s consent. This
was permitted within the EU when
the UK was in it and the practice con-
tinues, but on a one-way basis: par-
allel traders can move goods from
the EU to the UK, but not vice versa.
A UK government consultation could
change that, perhapsin 2022, severely
impacting imports.

Others are concerned about their
products being altered after sale.With
a ‘green’ eye on reducing waste, 2022
will likely see more re-selling of upcy-
cled goods, particularly fashion goods
on platforms like Depop and Etsy. This
can be a concern for famous brands.
“We've seen arange of issues, including
overcoats turned into ‘luxury” hand-
bags. If the coat’s label or inner fabric
is prominent consumers can think it's
made by the coat maker, which itisn't,”
says Mallinson.

Popple agrees: "There’s a lot of case
law on de-branding and repackaging
pharmaceuticals to permit parallel
trade, but not a lot about other prod-
ucts. However, a recent case held

that even taking a trade mark off a
product can potentially be stopped
by the trade mark owner.” While this
may allow IP owners to take more
action to control post-sale activi-
ties, the PR angle may dictate the
approach since often these activi-
ties may ultimately benefit the envi-
ronment. “The legal issue also arises
in the context of new car ‘upgrading’,
such as souped-up and re-branded
Land Rovers and Mercedes on the
roads,” says Mallinson. IP owners will
need to consider what they do and
don’t want to tackle.

It’s anincreasingly complicated world
to navigate, and one that requires a
light touch, careful consideration and
a wealth of experience. “Twenty years
ago, when | started, IP wasn’t much
appreciated,” says England. "It wasn’t
a big deal - it was something compa-
nies left to the lawyers to worry about.
Now, it’s not something just stuck on
the side. It’s the central pole that keeps
the whole tent up.”

For more information please visit
www.taylorwessing.com

TaylorWessing

How patent law
u]%ports.the

t against
climate change

Intellectual property agencies around the world
want to back innovation that addresses climate
change. Fast-tracking green technology patents

S
fig

is a key approach

Diana Bentley

reen technology will be cru-
cial in the fight against cli-
mate change. This gives

particular importance to patent law,
which ensures innovators can pro-
tect and exploit their inventions. So
how are intellectual property (IP)
agencies supporting sustainability?

Some have already implemented
special treatment for patent appli-
cations in green technology. In May
2009, the UK Intellectual Property
Office (UKIPO) introduced the ‘Green
Channel’, which offers an acceler-
ated review of patents for technol-
ogy that benefits the environment.

Before that year was out, Australia,
Israel, Japan, the Republic of Korea,
and the US had launched simi-
lar fast-track schemes, followed by
Canada in 2011, Brazil and China in
2012, and subsequently Taiwan.
Such schemes acknowledge the
importance of green innovation.
According to figures from the World
Intellectual Property Organization
(WIPO), there’s been a sharp rise in
patent applications worldwide for
green energy and energy-efficient
technologies under the international
Patent Cooperation Treaty (PCT).
These were up from 7,804 in 2006 to
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The building of the World
Intellectual Property
Organization (WIPO)

16,947 in 2020. Japan leads the way
for applications by some margin,
followed by the US, Germany, the
Republic of Korea and China.

The rules governing fast-track pro-
cesses differ by country. In the UK,
they’re reasonably straightforward,
says Jonathan Higgs, director, pat-
ents at Murgitroyd, a law firm that
specialises in the area. “Applicants
must make a reasonable assertion
that their invention has an environ-
mental benefit and request accel-
erated treatment,” Higgs explains.
“Sometimes a simple statement,
like the invention is for a solar
panel or wind turbine, will be suffi-
cient. Other innovations may need
more explanation.”

Some fast-track systems lead to
real-time savings. “The general pat-
ent application process in the UK is
pretty good,” Higgs says. Often the

first search and examination report
- official feedback on whether a
claimed invention isnew and inven-
tive - can be produced within six
months of filing, though this can be
reduced to three months for a green
patent application.

Promptly issued UKIPO search
and examination reports are a
boon. They help applicants decide
whether to invest in patent protec-
tion in other countries and pro-
vide a first indication of the scope
of UK patent protection available to
them. Green patents can be granted
within six to nine months if any
objections are dealt with quickly,
whereas the normal process could
take up to two years or sometimes
even longer, says Higgs.

The fast-track process is similarly
effective in other countries. Brazil
saw 118 requests for accelerated
applications for green technologies
between January 2020 and March
2021, with a patent for a green inven-
tion possible within eight months.

IP offices elsewhere also see steady
streams of applications. IP Australia
has received 106 requests for expe-
dited treatment for green technolo-
gies since 2016, while the Canadian
Intellectual Property Office saw 595
since 2011.

Where no dedicated fast-track
processing system exists for green
technologies, it may still be pos-
sible to expedite patent grants
through general acceleration pro-
grammes. The European Patent
Office (EPO) enables enterprises to
obtain patent protection in 44 coun-
tries. It has an accelerated process
for all technology sectors, meaning
green inventions will often qual-
ify. And while the US Patent and
Trademark Office (USPTO) discon-
tinued its Green Technology Pilot
Programme, it offers other ave-
nues for green inventions to receive
accelerated treatment.

Aside from the tax relief that enter-
prises can achieve through a patent,
the practical impact of expedited
treatment may depend on the size
of the applicant. “Large companies
can often build the timescale for
applications into their commercial
programmes,” says Higgs. “But for
smaller organisations and inventors,
a quicker patents process can make
a significant difference to gaining
investment or in negotiating licence
agreements,” he adds.

RACONTEUR.NET@—@
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Fast-track schemes
for green patents
are good tools to
have in the toolbox
if it makes sense
commercially

However, not all applicants want
their patents to be granted rapidly.
“There can be sound reasons why
organisations want to allow the
usual procedure to take its course,”
says Sullivan Fountain, a partner
at IP law firm Keltie. For example,
while a grant is pending, the scope
of the patent isn’t fixed and is less
clear to competitors.

“You have to examine each case to
determine the best way for the cli-
ent to proceed,” Fountain says. “But
fast-track schemes for green patents
are good tools to have in the tool-
box if it makes sense commercially
for a patent applicant to get a patent
granted quickly.”

IP agencies offer various other
measures to foster sustainability
innovation. WIPO launched WIPO
Green in 2013, an online platform
that enables various players in cli-
mate change technology to con-
nect and collaborate. In 2020 it
relaunched a pro bono programme
for legal support for those working
in the field.

WIPO Green holds international
businessseminars, publishes anews-
letter and broadcasts IP webinars. It
will soon release an IP management
checklist to help green enterprises
assess their IP strategies.

Meanwhile, the EPO has estab-
lished a dedicated classification
scheme for green inventions, mak-
ingit easier for userstosearchits vast
database and retrieve patent docu-
ments that cover these technologies.

While green technology innova-
tion is usually driven by commercial
and political factors, IP law plays
a crucial role in supporting green
entrepreneurs. “Schemes like the
UKIPO’s Green Channel can encour-
age innovation and they send the
right message,” says Higgs. ®

GREEN CHANNEL PATENT APPLICATIONS IN THE UK

Patent applications filed through the UK IPO’s Green Channel fast-track programme

137 260 329 257

2009 2010 201 2012

310 350 321 266

2013 2014 2015 2016

Gov UK, 2020

382 296 286 402

2017 2018 2019 2020
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How IP is the hidden goldmine for investors
looking to make data-driven decisions

Alternative data sources can help unlock
the secrets of investments

hether you're an armchair
investor or part of a giant
institution, the drive for

data to inform decisions on how
much to invest, where and when is
ever present.

The commercial data ecosystem
has exploded in recent years - and
with it, the opportunity for investors
to leverage that data to inform and
improve their decisions has quickly
increased. It's now possible to gain
a competitive advantage from data.
Investors need no longer rely on
just the financial markets, busi-
ness information and the macro-
and micro-economic headwinds to
better inform which companies to
invest in. There are a range of other
data sources - so-called alternative
data, used in parallel with finan-
cial data - out there that investors
can capitalise on to make smarter,
better decisions.

Among them is the power of intel-
lectual property (IP) data.

Intellectual property is the life-
blood of a number of companies.
It’s what they trade on - their key
and core strength that keeps them
competitive. Yet it's one asset that
is often overlooked when it comes
to investment decisions, and valu-
ing a company. “There's a current
gap with intellectual property and
assessing its value,” says Vasheharan
Kanesarajah, head of strategy, intel-
lectual property at Clarivate. Current
accounting standards require that
intellectual property is recorded
in financial statements at cost and
amortised over the remaining useful
life of the asset.

But it's a boon. Corporate deci-
sion-makers and the businesses they
run should be able to publicly dis-
close the hidden value and structure
of their IP portfolios. And from that
transparency, investors should be
able to quickly identify, assess and
benchmark a company’s value based
on its IP portfolios. Yet that kind of
data doesn’t easily exist.

The IP data challenge

“There are challenges associated
with IP data,” explains Kanesarajah.
“lt’s complex, specifically patent

data. It's written in a certain
way to hide the invention itself.”
Obfuscation is the norm, designed
to ward off copycats who trawl
through patent applications to rip
off inventions and designs and bring
them to market quicker or cheaper
than competitors. But that doesn’t
help investors understand the real
value of a business.

Clarivate can fill this gap. “What
we do is we clean, we structure, and
we make it easier to review, analyse
and search the data by abstract-
ing and indexing patent documents.
This allows for precise retrieval and
easier understanding of key informa-
tion underlying the patent process,”
says Kanesarajah. The company har-
nesses publicly available and pro-
prietary data, including curated IP
litigation data and advanced derived
metrics to assist decision makers
throughout the innovation lifecycle.
It’s a reputation that has been built
up over 50 years.

When the Derwent World Patents
Index was launched five decades
ago, it was designed to democratise
access to information about patents.
It acted as a guide to help people
navigate the complicated world of
patents - and set up a principle that
would carry through to the broader
business world for decades to come.

Clarivate now oversees and man-
ages the raw bibliographic data from
more than 60 patent issuing author-
ities that comprises the Derwent
World Patents Index, correcting

More robust
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No one’s really talking about the
granularity, the cleanliness and
the structure of the data itself,
particularly in the scientific and
innovation space. That’s why
what we do has become much
more important today

Evaluate IP issues as
part of their corporate
strategy — not stand
alone initiatives

CORPORATE STRATEGY

Transparent and specific
disclosures on IP, and
leveraging existing
reporting requirements
to communicate IP issues

enforcement of IP rights

errors in the raw data, providing
clear titles and abstracts, and help-
ing users search through it. The work
is so skilled, and the end result so
useful, that a number of the patent
offices purchase their own data back
from Clarivate.

A wealth of information

What Clarivate does is help tap into
that data, allowing investors and the
companies they want to support to
take advantage of the rich data seams
available to them. "Big data isn't a
new conversation,” says Kanesarajah.
“Everyone talks about it. But what we
do differently is that we don’t just
provide data. It's cleaned, struc-
tured, and prepared for context, even
before it gets into any analytical tool.”

That’s vital because ease of access
to data - and the ability to read
it correctly - is one of the big-
gest challenges for businesses and
investors. "No one has time to have
deep subject matter expertise in
every single data point,” explains
Kanesarajah. "Data has to be simple
and easy enough for everyone to
utilise. And that’s what we do as the
core of our business.”

That core business proposition is
what separates Clarivate from other
data providers. “Everyone’s talking
about big data. Everyone is talking
about using it for corporate deci-
sion making and investment decision
making,” he says. "No one’s really
talking about the granularity, the
cleanliness and the structure of the
data itself, particularly in the scien-
tific and innovation space. That’s why
what we do has become much more
important today.”

INVESTORS

51.9cr

patent families in the Derwent
World Patents Index database

Clarivate

More than

80

of company value is based on

intangible assets
Aon

The democratisation of patent
information at the heart of Clarivate’s
approach helps all clients better
understand the world around them.
The alternative data landscape
is fragmented and growing fast.
Obtaining the right data - never
mind parsing it - takes considera-
ble time and effort. Clarivate aims
to bring together clean, intercon-
nected and more predictive datasets
to strengthen signals for investment
and corporate decision-making for
R&D and IP-focused organisations: a
legacy built over 50 years.

Seeking alpha

The goal of every investor, no matter
their size, is seeking alpha. But seek-
ing alpha is tricky based solely on
what corporates publicly disclose
about their finances. There’s hidden

Pushing companies to
address IP issues

Using IP data and
benchmarks to assess
company performance
and risk

excess and risk around companies.
Using other data points to identify
potential excess returns can help
investors beat the market. And one of
the key hidden data points is IP data.
“It’s hidden, it’s not well communi-
cated, and nobody understands it,”
says Kanesarajah.

Despite that, IP famously drives up
to 90% of a company’s value. And
four in five of the Fortune 500 are
based onintangibles. It's also an area
ripe for disruption, and Kanesarajah
believes there’s a ready-built model
to follow: that of companies” envi-
ronmental, social, and governance
(ESG) standings.

Investors keen to invest in com-
panies that fully support ESG prin-
ciples have embraced alternative
data. "They're putting pressure on
organisations,” says Kanesarajah.
“That same blueprint can be applied
in the world of IP. It's helped link the
investment community to the corpo-
rate community - and the two have
nicely synced together because of
ESG.” It could be the augur for a new
era of responsible investment based
on alternative data sources from IP -
and Clarivate and their clients are at
the forefront.

For more information
please visit clarivate.com
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The IP of a needle:

patents and

pandemic politics

The roll-out of Covid vaccines has, after 12 months,
barely reached some countries in the Global South.
Is the patent system in any way to blame for this?

Chris Stokel-Walker

ess than two years into the
pandemic, there is light
at the end of the tunnel

- thanks in large part to the rapid
development of effective vaccines.
Yet access to these jabs has been
far from universal around the globe.
The World Health Organization
(WHO) has warned that Africa’s rel-
atively low vaccination coverage,
for instance, is likely to make the
continent a breeding ground for fur-
ther Covid variants for the foreseea-
ble future.

What part - if any - has IP law
played in impeding the global effort
to end the pandemic? For example,
Moderna is engaged in a long-run-
ning patent wrangle in which the
company is challenging the role
claimed by the US government’s
National Institutes for Health in
the creation of its highly effective

mRNA-1273 vaccine. The dispute
could end up restricting output,
especially if Moderna secures sole
ownership rights, continues to
protect crucial technical data and
retains control over production and
pricing decisions.

Richard Wilder is general counsel
and director of business develop-
ment at the Coalition for Epidemic
Preparedness Innovations (CEPI), a
multi-sector partnership founded in
2017 by the governments of Norway
and India, the Bill & Melinda Gates
Foundation, Wellcome and the
World Economic Forum “to accel-
erate the development of vaccines
against emerging infectious dis-
eases”. It has since secured backing
from several other organisations,
including the UK government.

“An integral part of our funding
is that we address equitable access,
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right from the get-go,” Wilder says.
“Any time you fund any kind of
research project, IP is one of the ele-
ments that’s discussed. As long as all
the parties agree in the beginning
what’s going to be done with the out-
put, they can jointly decide how IP
can be managed to achieve that.”

Contrary to what some headlines
have indicated, Wilder’s experience
of the pharmaceutical industry’s
approach to vaccine IP so far has
been positive. “The entities we work
with - companies large and small,
the university sector and govern-
ment labs — have approached the
matter along constructive lines,”
he reports.

They have acknowledged that the
CEPI's mission is to get as many
shots in arms around the world and
have managed their IP rights to
achieve that, Wilder adds.

The patent system has actually
served as “a facilitator, rather than
a bottleneck”, according to Neil
Thornton, a partner at patent law
specialist Reddie & Grose.

He explains that, without patents
and the protection they offer, phar-
maceutical companies could never
be certain that their huge R&D
investments would be viable.

“Without the patent system, com-
panies would keep a lot more of
their developments as trade secrets,”
Thornton says.

Anna Gregson, a partner at IP
law firm Mathys & Squire, agrees.

RACONTEUR.NET@—@

ON AVERAGE, AFRICAN COUNTRIES HAVE
ADMINISTERED 17.14 COVID DOSES PER 100 PEOPLE

Number of Covid vaccine doses administered

in select African countries per 100 people OWID, 2021
Morocco -—130.46
Rwanda 65.89
South Africa 421
Egypt 35.4
Algeria 26.97
Kenya 12.66
Liberia 11.38
Ethiopia 719
Nigeria 4.56
Burkina Faso 3.08
Tanzania 1.63
Democratic 0.2

Republic of Congo ]
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Without the patent system,
companies would keep a lot
more of their developments
as a trade secret

“The patent system is a motivator
to innovators,” she says. “I don’t
think patents have been anywhere
near the biggest problem.”

Yet there remains a stark dispar-
ity between the world’s advanced
and emerging economies concern-
ing the progress of their vaccina-
tion programmes. In late August,
researchers at the University of
Oxford reported that 32.5% of the
world’s population had been given
at least one jab. In the UK, 50.8 mil-
lion people - three-quarters of the
population — have received at least
one dose to date. But in lower-in-
come countries, many of them in the
Global South, only 1.4% of citizens
had been vaccinated on average.

That's partly because wealthier
nations moved faster and spent more
to snap up vaccines. An OECD anal-
ysis in March found that high-in-
come countries had bought half of
the world’s supply, despite account-
ing for only 16% of its population.

“One of the things we have strug-
gled with, from the beginning of
Covid-19 and more significantly over
the past six months, is so-called
vaccine nationalism,” Wilder says.

This phenomenon isn’t the pre-
serve of the richest nations. For
instance, the Indian government
has withheld consignments of the
AstraZeneca vaccine that had been
manufactured for export by the
Serum Institute of India, so that
more doses could be distributed
inside the country.

There are other problems at play
too. For example, Africa produces
only 1% of all the vaccines used
within the continent. The African
Union has set a goal of increasing
that figure to 60% by 2030. Doing
so would enable member states to
respond more quickly to outbreaks.

That would be quite an achieve-
ment, according to Thornton. It
would plug enormous gaps in the
distribution of medicines, which
could prove vital when it comes to
tackling future epidemics.

“These vaccines are highly com-
plex biological products with several
components,” he says. “The main
factors limiting their production are

the supply of raw materials required;
manufacturing capacity; and the
availability of specialist equipment
and trained personnel.”

A shortage in any of these areas
could lead to a sluggish response,
notes Thornton, who adds: “There
simply aren’t companies out there
with experience of producing these
complex vaccines, sitting around
waiting to roll them out.”

That said, the WHO has appointed
a South African startup called
Afrigen Biologics and Vaccines to
work out how to make a product
that is as close as possible to the
vaccine created by Moderna, which
has confirmed that it will not liti-
gate during the pandemic to enforce
its IP rights. Meanwhile, Moderna
is planning to invest up to $500m
(£375m) in constructing a vaccine
factory of its own in Africa.

Gregson believes that big pharma
has stepped up in an extraordinary
way wherever it has had a reasona-
ble opportunity to do so. “There are
numerous examples of where it has
appreciated the global crisis and
taken unprecedented steps to facil-
itate access to vaccines and other
drugs,” she says.

Wilder acknowledges that the pat-
ent system has not been perfect and
still needs to be refined. “This is one
of those topics that are always under
discussion,” he says.

There are tools that politicians
could wield to make all of the infor-
mation required to produce vaccines
more widely accessible, accord-
ing to Gregson. These include the
‘Crown use’ provision in the UK, by
which the government can order the
infringement of a patent in certain
situations, and compulsory licens-
ing elsewhere. But they have yet to
resort to such measures.

That’s partly because this isn’t
where the problems affecting vac-
cine roll-outs have arisen. “This is
about looking at the bigger picture,”
Gregson says. “It’s about address-
ing bottlenecks wherever they arise,
rather than focusing on IP, where
there are already recognised mech-
anisms in place that perhaps aren’t
being used.” ®
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@@ INTELLECTUAL PROPERTY

The people
versus Al

Can a machine
own intellectual
property? The
question is dividing
opinion among
experts, with
potentially serious
consequences for
the future of
artificial intelligence
and innovation

Peter Archer

t may be smart, but it’s not
that clever. Artificial intel-
ligence is nothing without

human input. At present, it is a tool
that scientists and engineers can use
to solve problems.

Yet Al is the fastest-growing deep
technology in the world. Facilitating
Alinnovation has even become a pri-
ority for the UK government, as laid
out in the National AI Strategy it
published in September.

The UK Intellectual Property
Office (IPO) recognises AI’s impor-
tance to such an extent that it has
started an open consultation seek-
ing views on issues such as whether
Al-generated inventions should be
protected and, if so, how. The cur-
rent legal system offers no protec-
tion, because it recognises only
humans as owners of IP.

The IPO says: “We need to ensure

DABUS’S QUEST FOR IP RIGHTS

Timeline of legal proceedings
surrounding inventions attributed
to the Al system Dabus

Gowling WLG, 2021
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that the law keeps up and is appro-
priate to incentivising creativity.”

So, in cases where an Al system
creates something new, surely
the people who programmed
that system should be acknowl-
edged for the innovation and its
contribution to the public good? Or
should AI alone be credited as the
inventor of ideas and creations that
forge a new future?

This is the crux of a debate that’s
raging in both tech and legal circles:
can Al own IP? And, if it can’t, could
innovation be stifled?

Test cases based on patent applica-
tions for two hypothetical Al inven-
tions have become the focus of
these arguments. Dr Stephen Thal-
er, a US scientist who has created
an Al system called Device for the
Autonomous Bootstrapping of Uni-
fied Sentience (Dabus), has been
putting the laws of numerous coun-
tries to the test with the support of
Ryan Abbott, professor of law and
health sciences at the University of
Surrey. They are advocating not for
an Al system to be granted its own
patents, but for its owners to be
granted a patent on any invention it
may generate.

Thaler’s patent applications have
credited Dabus as the sole inventor
of “an improved beverage container
and a ‘neural flame’ device used in
search-and-rescue missions”. The
applications have been rejected in
the UK and the US on the basis that
only a person can own patent rights.
Leave to appeal has been sought in
the UK Supreme Court.

The IPO welcomes the clarification
provided by this ruling. It says that
it doesn’t envisage awarding such
rights to an AI system, but it does

October & 4 December 127 January 122 April 21 September
November | yx|po EPO rejects | USPTO The UK High
Dr Thaler files | rejects Thaler’s rejects Court affirms
two patent Thaler’s patent Thaler’s the decision
applications patent applications | patent of the UK IPO
with DABUS applications applications

listed as the

inventor

“the people and firms E
that use, and invest in,
Al technology”.

Judges in Austral-
ia and South Africa, on the other
hand, have ruled that AI systems
can indeed be listed as the rights
owner in patent applications.

“In the ‘real world’ beyond this
case, I expect we will see a practice
developing whereby patent appli-
cants with a genuine interest in pro-
tecting Al-generated inventions will
avoid naming the Al as an inventor,”
says Pete Sadler, partner at patent
attorney practice Reddie & Grose.

But then the courts may have to
decide the link between the people
credited with devising the invention
and the role played by their tech.

Dr Alexander Korenberg is a
partner at patent attorney practice
Kilburn & Strode. A former compu-
tational neuroscientist, he points
out that the debate is based on a
hypothetical premise, because it
has yet to be established that a
machine can actually create inven-
tions autonomously.

“Anyone who’s au fait with the
technology knows that this would
require something like artificial
general intelligence [human-like
AI],” he says. “It’s not even certain
that this will ever be a possibility.”

The argument that Korenberg and
others propound is that Al is still no
more than a tool without sentience,
lacking the ability to think inde-
pendently and invent something.

foresee granting them to b

f>

28 July

South Africa’s
IPO issues
patents
invented by
DABUS

But let’s assume
that AI systems
will come up with
new things in such a way that
makes it impossible to identify the
human input in the final invention.
In such a case, to ensure the contin-
ued development of this valuable
economic engine, British IP law
would need to be updated to deter
inventors from moving to a more
sympathetic jurisdiction abroad.

Robert Jehan, partner and patent
attorney at Williams Powell, whose
clients include Thaler and Abbott
with Dabus, believes that patenting
Al-generated inventions in the UK is
unlikely to be a long-term problem,
because the government now seems
more inclined to help.

“There appears to be a general
willingness to accommodate the
patenting of inventions created by
Al systems. The potential rewards
for doing so and the losses for fail-
ing are simply too great to ignore,”
he says. “Any country that refuses
to protect Al-generated inventions,

Thaler patents
should be granted | as an inventor
on a patent

30 July 2 September
The Federal A US District
Court of Australia | Courtrules
decides the that an Al system

cannot be named

whether these are created solely by
the technology or in conjunction
with one or more natural persons,
will stand to lose vast amounts of
investment in their Al industries.”

Indeed, the outcomes of Westmin-
ster’s National AI Strategy could
directly affect the way Al inventors
and rights-holders are viewed and
treated in the UK.

If it does become necessary to
reform patent law, could precedents
in copyright law offer guidance?
Richard Johnson, a patent attorney
and partner at Mewburn Ellis, notes
that the Chartered Institute of Pat-
ent Attorneys has been encourag-
ing experts to seek a solution down
this route.

“Copyright law already has provi-
sions recognising that a computer
could be involved in the creation of
a work that would attract copyright
protection,” he says. “These provi-
sions give ownership of that copy-
right to the people who caused the
computer to operate to create the
relevant work.” @
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‘Our greatest resource
is intellectual output’

n the wake of its depar-
ture from the EU, the UK
is looking at how to build

an economy of the future. One of
the pillars of the ‘new normal’ is the
Government’s Innovation Strategy,
which sets out a vision of the UK as a
science superpower. The strategy has
four main pillars: investing in inno-
vative businesses, investing in inno-
vative people, focusing on research
and development, and focusing on
specific technologies. There are
plenty of positives to this approach.
But there are also some holes in the
proposal that can only be plugged by
engaging with experts. Facilitating
this engagement will be one of the
Government’s most important tasks
in the next phase of its strategy.

One area that merits more atten-
tion is innovation beyond hard
technology. Intellectual property
(IP) specialists tend to see the inno-
vation and creativity spectrum
broadly. Innovative output extends
far beyond hard technology. Think
‘soft power’ — an area where the UK
has traditionally excelled. Certain
industries are acutely aware of
the benefits of their creative prod-
ucts - take for example Hollywood,
Bollywood and Britpop. This aspect
of innovation is neglected in the
Government’s report.

It is also notable that there is
not a single mention of the UK’s
world-leading service sector in the
strategy report. Innovation doesn’t
happen in a vacuum. Networks har-
ness connections between busi-
nesses and other stakeholders that
provide liquidity to transactions. A
clear example of a network of this
type is the vibrant tech transfer cul-
ture in the Silicon Valley.

In the UK, that network is pro-
vided by the service sector, which
has decades of experience of link-
ing universities and SMEs to invest-
ment and collaboration opportu-
nities. The Chartered Institute of
Patent Attorneys and the Chartered
Institute of Trade Mark attorneys
are key members of this network.
Our IP experts are active across the
life cycle of innovation. They work
to create the strongest rights at the
outset by obtaining optimum global
protection through litigation and
licensing. They are discovering new
sources of value, but they are also
actively creating it. Moreover, our
members work with every success-
ful inventor and brand in Britain

- aclaim that no other organisation
can make.

For the Government’s vision to be
realised, there will need tobe cooper-
ation and collaboration among myr-
iad stakeholders. As the Government
continues to develop and imple-
ment its strategy, it must engage
with the Department for Business,
Enterprise and Industrial Strategy,
the Department for International
Trade, and the Intellectual Property
Office, among others.

As we draw a roadmap to our
goal, government should consider
the story of hallyu, or the so-called
‘Korean wave’. South Korea realised
in 2007/2008 that a financial crash
could be catastrophic. Utilising a
joined-up approach similar to the
one outline here, the country set
itself on a carefully targeted jour-
ney. Today, South Korea is a techno-
logical powerhouse with an Oscar-
winning film industry and a style of
pop music (K-Pop) that has become a
global phenomenon. We need to sow
the seeds of success early. Education
must be a priority — not just scientific
and technical education, but crea-
tive arts education as well. These pil-
lars help make up the whole picture
of innovation and influence.

The UK genuinely does need to
innovate its way to success and the
government’s strategy recognises
that. We are at a stage in our history
where our greatest resource is intel-
lectual output, and every major mul-
tinational of the last few decades has
been based on that premise. The UK
can achieve its goal only if govern-
ment creates fertile ground for inno-
vation by linking up with innovators
and experts. With a strong founda-
tion in place, the next step will be to
stick to the plan. @

Gwilym Roberts

Honorary secretary
Chartered Institute of Patent Attorneys

Commercial feature
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How hidden signals
unlock the world’s IP
secrets for businesses

Bureau van Dijk analyses the hidden signals that
betray big market movements

he pace of innovation is
increasing at an ever-faster
pace. And with it, the chal-

lenge of keeping on top of devel-
opments in intellectual property
(IP) becomes trickier. The changes
are coming from large corporates,
which can have hundreds of sub-
sidiaries, and from privately held,
smaller firms, many of which file pat-
ents every single day. "But even now,
after four decades of evolution in IP
datasets, we see a gap in identifying
which patents belong to which com-
panies,” says Santhosh Metri, director
of product strategy at Bureau van Dijk
- a Moody’s Analytics company.

Orbis Intellectual Property har-
nesses its award-winning Orbis data-
base in parsing company information,
financials and ownership structures
to offer insights into patent appli-
cations and intellectual property
claims. By monitoring more than 400
million companies on a daily basis,
Orbis Intellectual Property is able to
match patent assignees to compa-
nies using fuzzy logic solutions. It’s an
early warning system that identifies
the first ripples of innovation before
they’re known - and even before
patent transfers or applications are
officially declared.

More than 2.5 million firms out of
Orbis” database of over 400 million
companies own at least one patent,
according to Metri. Less than half of
the patents owned worldwide are in
the possession of listed companies.
“There’s alot happeningin the private
company space, especially for inno-
vation trend monitoring,” says Metri.

Orbis Intellectual Property provides

the view from 40,000 feet, tracking
the warps and wefts of patent appli-
cations, while also zooming into small
developments that have the potential
to become huge developments in the
sector. “You need to be actively mon-
itoring your space with globalisation
in mind,” says Metri. “You never know
thetrue list of competitors. You might
think these are the 10 companies you
are competing with, but the next day
there’s one company that trumps all
the others. We've seen this time and
again, for example the acquisition of
WhatsApp by Facebook and other
such transactions.”

The data also provides companies
with the ability for their IP teams to
track events through the IP lifecycle
- everything from ideation, captur-
ing innovation, and making a decision
on what should or shouldn’t be pro-
tected, or even when to sell or license
a technology. “Patent maintenance is
expensive,” says Metri. Knowing when
to sell is vital, and knowing what other
companies in the field have done
can help inform your own decisions.
“Learning through what’s happening
and others’ strategies or mistakes
is quite important,” he adds. Using
the undercurrent of patent data
allows companies to highlight the
next new areas of innovation - such
as the developments in Al happen-
ing in Russia, China, Israel and India,
to name a few. "If you have a mature
market from where you can get good,
high-quality innovation, you can cap-
ture the advantage there,” says Metri.

Orbis” visibility over data coming
from multiple sources, such as press
releases from media outlets, is what

provides its clients the edge in their
decision-making. Orbis Intellectual
Property captures and sifts through
announced and rumoured transac-
tions - rather than those that have
definitively transacted - to ensure the
most up-to-date insights into how
the market is changing. Most other
data sources only record completed
transactions, where there’s a gap of
up to three years. "If you're seeing
transactions that are just announced,
or could potentially happen over
the next six months, you've got the
advantage of jumping on some of the
good opportunities,” he says.

Having that future-facing insight can
keep companies competitive in an
increasingly vibrant world of patent
and IP applications, futureproofing
them from being outmoded. It’s also
an advantage for those trying to eke
out an edge in a cut-throat world,
allowing you to see where innovation
has gone - and where it’s going in the
months and years to come.

To find out more about how our
Orbis and Orbis Intellectual
Property solutions facilitate
this form of complex entity
data analysis, visit bvdinfo.com
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